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THE VACANT CHAIRS IN CONGRESS.

To the Honorable

WILLIAM

H. SEWARD,
Secretary of State :

Sm: Yon have reminded us that peace must come some time,
and that conferences, in some shape, must precede or attend it,
We do well to bear this in mind, and to inspect, beforehand,
the ground which we shall by-and-by be called upon to tread.
There must, at last, be certain conditions of peace.
You have intimated your preference for the Halls of Congress
(the vacant seats once more filled) as the constitutional forum
best suited for conferences of pacification.
The vacant seats once more filled I That is desirable, no
doubt-under certain conditions; and of all the preliminaries
of peace, none are so important as these. The men who shall
fill those vacant seats will hold in their hands the balance
of legislative power.
Who are constitutionally entitled to fill them?
The Supreme Court has decided, by a unanimous vote, that
since the passage of a law (sometimes called the "Non•
Intercourse law"), approved July 13, 1861, the inhabitants of
the insurrectionary portions of the Union are public enemies;
not the disloyal alone, not those who have taken up arms alone,
but aU. After stating that the territory " held in hostility to
tho United States has a defined boundary,"* the Court adds:

* This boundary, e11rlier deli.nod by the respective acts of Secession, was officially declared by proclamation of the Presiderit, isaued under date of July 1, 1862.
This was done in accordance with a requisition contained in the second section of
an act of Congress, approved June 7, 1862, The list includes eleven States,

..

4

"All persons residing within this Territory, whose property
may be used to increase the revenues of the hostile power, are,
in this contest, liable to be treated as enemies, though not
foreigners." * -:f * "When the regular course of justice is
interrupted by Rebellion or Insurrection, so that the comts of
jnstice cannot be kept open, civil war exists; and hostilities
may be prosecuted on tlie 8MM footin(J as if those opgosing tlie
Government we1·e forei{ln enemies invadin{l the land.: * * *
"Whether property be liable to capture as enemies' property,
does not, in any manner, depend npon the personal allegiance
of the owner."·*
The decision of our highest legal tribunal is, that these men,
without distinction as to individual loyalty or disloyalty, have,
in law, tho same rights, and the same rights only, as alien
enemies invading tho United States. Men cannot by their
own act, release themselves from constitutional obligations;
but they can and they do, by levying war against the Government, forfeit their constitutional rights.
For war annuls all treaties, all conventions, all agreements
how solemn soever, securing p1·ivileges or protection to a hostile
party. The rights of war alone remain. By civil war, the
insurrectionists lose every privilege, every protection, which
the Constitution affords to the citizen. We act upon this
principle every day. By the Constitution, the home and the
effects of the citizen are inviolate except after warrant issued,
upon probable cause and under oath, specially describing the
premises. Does this apply to the house of a Rebel in an insur•
rectionary State 1 The Constitution declares that the citizen
shall not be deprived of life, libei-ty or property, without due
process of law. What process of law precedes the opening of a
battery on the Confederate i-anks •, or the confinement of our
prisoners of war¥ or the appropriation of the enemy's ammunition or commissary stores ¥
reckoning 'Eastern Virginia as one. It does not include Western Virginia, nor Maryland, nor Kentucky, nor Missouri. Nothing here said, therefore, applies to the constitutional rights of the inhabitants of any of these States. To a proper understanding,
of the legal points involved, it is indispensable to bear in mind which States are,
in the eye of the law, insurrectionary and which are not.
* "Olaimants of Schoonera Brilliant, &c., versus United States." March term,
186S. Opinio11 by Grier, J. Amer. Law Repter, April, 1863, pp. 884 to 844.
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When we make and ratify with a foreign nation,'in time of
peace, a treaty granting to the subjects of that nation certain
rights and immunities, that treaty becomes part and parcel of
the supreme law of the land-as much so as the Constitution
itself. But when that nation declares war, its subjects can no
more claim one of these solemnly granted rights and immunities thnn if the treaty bad never existed. No single rule of
international law is better established than this.
But under that very rule the insurgents, having levied wnr,
and having thus become public enemies, can no more claim any
of the privileges or immunities once guaranteed to them under
the Constitution than an alien enemy can claim rights under a
treaty ratified during peace, but canceled on the day bis Government declared war.
Therefore, by a l'Ule of public law, applicable in all wars, and
sanctioned by the assent and the constant usage of every civilized nation, no inhabitant of the insurrectionary territory has a
constitutional right to elect a member to the Congress of the
United States; and no Senator or Representative elected by the
insurrectionists, though according to the forms prescribed by
the Constitution, can legally fill a single vacant seat in our Congressional Ualls.
Nor is the legal aspect of the case one whit changed, if these
men lay down thefr arms. A treaty made during peace and
canceled by war, does not revive with the cessation of hostilities.
The matter is then as completely open to negotiation as if no
treaty had ever been made. A treaty in the same words, or
with entirely different conditions, may be made; but it is a new
treaty, and whether it shall be made, or shall not be made, is a
matter entirely at the option of the contracting parties.
Any rule of law in contravention of this would be an absurdity too flngrant even to merit discussion. Does the insurgent
who appeals to the wager of battle risk nothing~ Is he to be
secure and successful, whatever betide 1 If he conquer, is
everything to be under his control i And if he be vanquished,
is he still to retain each right and privilege which he ever possessed 7 Who, under such a state of things, so safe and prosperous as a Rebel 1
In virtue, then, of one of the plainest and best established rules
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of international law, the inhabitants of the insurgent States,
whether in arms or after submission, have no constitutional
right whatever to add, by election, one member to the Congress of the United States.
This is the law. Our right to enforce it is as undeniable
as our right, with an army, to cross the Potomac.
But all things which are lawful to us are not expedient.
There may be legal rights which it is unprofitable, or unmerciful, to enforce. W o have the right, if good it seem to us, to
restore to the South, with or without conditions, her constitutional privileges; just as we had the right, at the close of the last
war with Great Britain, to revive and ratify anew the treaty of
amity and commerce which existed before that war began.
In making up our decision as to this matter we should not
suffer ourselves to be moved by bitterness, or anger, or rankling
animosity. The Christian is bidden to forgive trespasses against
himself, even to seventy times seven. The statesman, if he
merit the name, is actuated, not by passionate impulse, but by
a grave and considerate regard for great national interests ;
above all, for the establishment, on an enduring foundation, of
that domestic tranquillity which lies at the basis of all national
good. And the enlightened statesman knows, and founds his
public acts upon the knowledge, that, as between litigant
individuals so between opposing communities of men, no
bargain can properly be called good, that is not permanently
beneficial to both the contending parties.
But if there be danger at such a crisis from the intemperance and the injustice of sectional hate, there is greater danger
from the temporizing weakness of ruinous concession. It has
been said by one of the wisest of modern writers on public
affairs, that " when a nation bas been wearied by long strife, it
will submit to be duped for the sake of peace."* Let us heed
that warning voice. Otherwise, a11 victories may be barren.
Every publicist of repute bas set forth (what common sense
suggests), as among the most important of national rights and
duties, the rule that a nation ought to protect itself not only

* De Tocqueyille's "..&11cie11 Regime et la Revolution."

Chap. XIII.

'l
against immediate but also against prospective dangers. Deriving all rights attendant on conquest "from justifiable se1fdefence," V attel says:
"When the conqueror has subdued a hostile nation, he may, if
prudence so require, render her incapabu ef doing mischwf
with the same ease in future." * * * If the safety of the
State lies at stake, our precaution and foresight cannot be extended too fa1·."*

In closing, by a peace, this war commenced by the South,
what precautions should be taken to prevent a second insurrection 1 What does prudence require to be done, that the South
may be rendered " incapable of doing mischief with the same
ease in future 1"
As soon as the enemy lays down his arms, shall we admit
llim, without conditions, to our Congressional councils, give him
a vote in framing our laws, see him ally himself with every disaffected member from the North, suffer him, with their aid, to
override the entire legislation of the last two years, permit him
to disarm us by voting down all military and naval approp1-iations, instal him as judge in his own case, and sit quietly by
while be rescinds the Emancipation Proclamation, repeals the
Confiscation act, 1·epays himself for all slaves lost during the
insurrection, perhaps repudiates the National debt, or-if, to
cany the last measure, a few votes should be lacking-compromises tho matter by adding to the debt incurred for the preservation of public order, the twelve 01· fifteen hundred millions
spent in a fruitless attempt to overthrow it i Shall we adopt
this as our policy~ If we do, it will be the first time so stupendous a piece of national folly was ever enacted since the world
began.
The extent of that folly and its practical consequences will
be better appreciated by glancing at a few figures. If all the
vacant seats in the next Congress are suffered to be filled without conditions, there will be, under the new census, in the
House, 85 Slave State votes to 156 Free State votes; and in the

* Vattel's "Law of NatW11&."

Book III.,§ 201 and§ 44.
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Senate 30 Slave State votes to 38 Free State votes. Thirty six
Northern votes siding with the South in the House, and five
Northern votes siding with her in the Senate, would give her a
majority in both branches. The command of the Senate alone,
by aid of five Northern votes, would enable the South to arrest
all legislation; to deny, for example, all supplies, whether for
civil or military purposes.
I desire, as you do, to see the vacant chairs in Congress filled.
I desire to see them filled, as you have expressed it, by those
"who may be constitutionally sent there." I desire, at the
earliest moment consistent with the public safety, to see revived,
in favor of the people of the South, those constitutional privileges which they legally forfeited by levying war against their
and our Government. But I call to mind Vattel's wise suggestion and De Tocqueville's sage warning. I am unwilling to
see the nation "duped for the sake of peace." I am unwilling
to admit to our councils insurgents by whose act the land has
been deluged with blood, until they shall have been rendered
"incapable of doing mischief with the same ease in future."
For the very sake of peace, I am unwilling to assent to a peace
which will be the prolific parent of future wars.
Few among us really desire so hollow a peace. If we sift the
matter to the bottom, the diversity of opinion a.'l to our future
policy is, in one sense, much less radical than on the surface it
appears. If men differ as to the conditions under which the
insurgents shall be restored to their forfeited rights, it is not, as
a general rule, because any man desires wnr fo perpetuity. All
but the grossly ignorant know that ,var, protracted through long
years, or perpetually recurring, involves ruin to all interests,
public and private, political and commercial. Most men
strongly feel that our country, desolated and demoralized by a
fifteen or twenty years' civil war, would not be worth living in.
If it seem to us incredible that men free from insanity
and having the public ear,* should express their willingness

* In a leader of The New York Daily Herald of August 12, the editor, after
predicting that the next Congress will repudiate the Emancipation Proclamation
and the Confiscation Act, adverts, but without quoting it, to your letter of February 6, 1868, to Mr, Dayton-which he calls a letter to M. Mercier-in these terms:
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that Davis and Stephens, that Mason and Slidell, that Floyd
and Cobb and Breckenridge, that Wise, Hunter, Toombs, Pickens, Rhett, Benjamin, and all the other Secession leaders, to
whose treason we owe that gigantic conspiracy which bas cost
hundreds of thousand of lives, and hundreds of millions of treasure-that these men and their accomplices in crime (if only
the South sees fit to elect them, and if only they, in presenting
themselves, take that customary oath, which once already they
have violated) should become again legislators for our country,
and should be deemed, in conjunction with their sympathizing
allies of the North, the proper agents to decide, by their votes,
the terms of pacification-if all this seem to us incredible, let
us not rashly conclude that the advocates of a scheme so
monstrous entertain the deliberate design to give our country
oYer, for a generation to come, to rapine and anarchy. They
are but the blind leading the blind. They cherish the delusion
that this Republic may be reconstructed part free, part slave,
and yet remain, in permanence, at peace. But for that de.
lusioo, none but outlaws, or men disposed, like burglars at a
:fire, to enrich themselves at expense of their neighbors' ruin,
would entertain, for a moment, the project of a reconstruction
on snch conditions: for it is not, except of au insignificant
minority, the intention to perpetuate war.
Reconstruction of tlte .Republic, part f1·ee, part slave ! This
is a Northern delusion, not a Southern doctrine. The Southern
loaders are too clear-sighted to believe in it, and too honest to
pretend that they do. They know and declare, if some of their
friends here do not, what caused the present insurrection. One
of the most intelligent among them, selected as their Vice-

" 'Meantime, we call on Mr. Sewnrd to make good the pledge he gave in his letter to the Freoch Minister, M. Mercier, to receive back ioto the U oion the Southern
States ns they are, with nil theit· institutions intact, and to admit into Congress
such of their Senators as survive, who were entitled to seats when the Rebellion
broke out, and such other Senators as those States may think proper to seod to fill
up vacancies, together with whatever representatives they may elect according to
the Constitution and laws."
I pray that you will not imagine I so misconceive your language as to put upon
it such a construction as that.

,j
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President, Alexander H. Stephens, speaking for them before a
vast audience at Savannah, a few days after his election, publicly said:
'' Negro slavery was the immediate cause of the late rupture
and present revolution. Jefferson, in his fol'ecast, had anticipated this, as the rock upon which the old Union would split."
Adverting, in the same address, to slavery as having been
regarded by the leading revolutionary statesmen to be " wrong
in principle, socially, morally and politically,'' be adds: " This
stone, which was rejected by the first builders, is become the
chief stone of the corner in our new edifice."
Additions to the new edifice he tolerates, on certain conditions. Speaking of " accessions from the States of the old
Union," he says they can be received "upon no such principle of
reconstruction as is now spoken of, but upon 1·eorg11,nization and
new assimilation." And lest this should not sufficiently explain
his idea, in alluding to the probability that the " great States
of the Northwest shall gravitate this way," he declares: "Our
doors are wide enough to receive them, but not until they are
ready to assimilat,e witli us in principle."
The terms are plain enough. Southern politicians recognize
what you recognized long ago-the irl'eprcssiblo conflict be.
tween the Slave labor system of the South and the Free labor
system of the North. They perceive what you perceived, that
a nation ultimately to avoid civil war, must be all free or all
slave. They will permit no additions to the Confederacy except on the basis of its corner stone-negro Slavery. They will
receive no accessions of States that do not assimilate tbeit· institutions to those of the new edifice. States desiring to join
them shall come in admitting Slavery, or not at all. Such
States must agree to Chief Justice Taney's opinion, that there
is " no difference between property in a slave and other property;" therefore, that the owner of a slave has a right to take
him where he pleases, and a right to his service and labor for
life, no matter where that life may be spent. Thus assimilated
in principle to the Confederacy, other States are deemed worthy
to join it. Without such assimilation they are to be rejected;
prudently and properly rejected, by slaveholders who are de-

11

termined to remain such ; for an attempt to reconcile the irreconcilable can produce only strifes and heart-burnings-inevitably eventuating, as we have seen them eventuate, in civil war.
Wise are these men in their generation! Statesmen are
they, in mnning out their conclusions, if only custom and
tradition had not deluded them into ono foundation-principle,
monstrously false. Frank, too, and bold do they show themselves, in announcing that principle. No paltry temporizing!
no tame apologies! " Slavery," they declare, " is the natural
and moral condition of the negro. Tbis our new government
is the first in the history of the world, based upon this great
physical, philosophical and moral truth." *
Concede this, the postulate of their system, and all the rest
is strictly logical.
Concede but this, and South Carolina's Declaration of Inde·
pendence t is a document stamped with forecast, and entitled to
commendation. Whoever drafted it ran out his premises to
their logical results. The convention that adopted it saw their
way before them, and did not, like their weak sympathizers in
the North, expect incompatibilities.
Having set up their "great philosophical truth," the cornerstone of their political system, they saw clearly that they must
insure it respect; that they must protect it from attack or condemnation; and they perceived that this could not be done if
they maintained fellowship with tho North. "The non-Slavebolding States " they declare, " have denounced as sinful the
institution of Slavery." This, from citizens of the same Republic,
they cannot permit; nor, except by secession from the nonSlaveholding States, can they prevent it. " .A.11 Lope of
remedy "-thus their Declaration concludes-" a11 hope of
remedy is rendered vain by the fact, that public opinion at the
N ortll has invested a great political error with the sauctions of
a more erroneous religious belief."

* Address of Alexander H. Stephens, already quoted. See " P11tma11's Rebellion Record." Vol. I, Documents, p. 46.
t "Declaration of Causes which induced the Secession of South Carolina,"
adopted Dec. 21, 1860, See" P1,t11am's Rebollion Record," Vol. 1, Documents, pp.
8,4.
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Wise, in their generation, are South Carolina and the States
that followed her lead I Building their system of Government
upon a "great philosophical and moral truth," which (unfortunately they will say) the rest of the civilized world still
regards as a flagrant moral falsehood, they can maintain the
stability of their political edifice only by debarring all questions,
all discussions that might assault and endanger its foundations.
As in despotic monarchies it was found necessary to declare it
to be treason punishable as a capital offense, to question the
rigbt divine of Kings, so in a slave empire they see it to be
indispensable to forbid, on pain of death, all opinions touching
the sinfnlness, or inconsistency with religion, of Siavery.
Twenty-five years ago they declared, from their places in Congress, that, in spite of the Federal Government, every Abolitionist they caught should die a felon's death.* It was no idle
menace, as hundreds of murders for opinion's sake, committed
in the South before the war, terribly attest.
Let us not blame the men, except it be for seeking to uphold
the monstrous system handed down to them by their forefathers.
They must resist the Federal authority to maintain that system.
They must violate the constitutional provision which forbids to
abridge " the liberty of speech or of the press: " self-defense
and its necessities ~compel them. They found this necessary
before the war, in order to save Slavery from destruction ; the
necessity will be increased, beyond measure, after its close.
Now that tho President's Proclamation of Emancipation has
stirred up, in evei-y Southern plantation, the latent longing for
freedom, the dangers to their slave-system from propagandism
will be increased a hundred fold.
It follows that in this Republic, if 1·econstmcted half slave,
11alf free, no man known to be opposed in principle to Slave1·y,
will be able to cross Mason and Dixon's line, without imminent
risk of life. South of that line the constitutional provision
•
me within the borders of South Carolina, if we can
catch him, we will try him, and notwithstaodiog all the ioterfereoce of nil the
Governments oo earth, including the Federal Government, we will hang him."Senator Pre,ton, in debate in U. S. Senate, January, 1888,
"If chance throw an Abolitionist in our way, he may expect a felon's death."Senator Hammond of South Carolina, in U.S. Senate, 1836.
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touching the liberty of speech and of the press will remain
inoperative. .A. felon's death will await every resident or
traveler in the South who prints or who utters, in public or in
private, any denial that Slavery is just and moral, any assertion
that religion does not sanction it. The Constitution guarantees
the right thus to print, thus to speak. The Federal Government
is bound to maintain that constitutional right. But it oanrwt
maintain it in a Republic half slave, half free. What then?
Can a free government sustain itself-can a free nation continue
to e:x:ist-nnder such a state of things as that? Certainly not.
The South, seeing this, declared all hope of remedy to be
vain. Her friends in the North, groping after reconstruction
with Slavery, are still stricken with judicial blindness.
Let us pass to another matter. In South Carolina's " Declaration of Causes " for Secession, one of the chief (set forth as
justifying and necessitating separation), is "the election of a
man to the high office of President of the United States whose
opinions and purposes are hostile to Slavery.'' This, it is declared, the Slaveholding States cannot permit, because, whenever
it shall occur, "the Federal Government will have become their
enemy."-:.
To satisfy the South so that she shall permit us again to unite
with her, it is evident that we most do one of two tbings: either
consent so to amend the Constitution that no man shall be eligible as President "whose opinions and purposes arc hostile to
slavery ;" or else make up our minds to a second insurrection
the first time a President, with such opinions, happens to be
elected. The constitutional amendment, our first alternative,
would be an infamy, if it were a possibility; the second alternative would be to accept peace Oll condition of abandoning forever freedom of election. The South does not so thoroughly
despise us as to believe, for a moment, that wo shall accept
either.
But the very head and front of our former offending against
the South, remains yet untouched on; the loose manner, namely,
in which she alleges that the fugitive slave law has heretofore
"'" Declaration of Causes," already quoted, " Rebellion Record." Vol. 1, Doc11,
ments, p. 4.
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been enforced. This, our offense, was so grievous in the eyes
of South Carolina, that she put it forth in he1· Declaration, as the
first, and in itself the all-sufficient cause for separation; adding:
"Thus the constitutional compact has been deliberately broken,
and South Carolina is released from her obligation."*
What chance, oven the remotest, is there that, with Slavery
and Freedom in political partnership, this rock of offense will
be avoided hereaftcd Let us, fo1· a moment, imagine that the
Emancipation Proclamation has no force in law. Nevertheless,
its glad tidings have penetrated to the remotest haunts of Southern Slavery. To the slave it is a reality. In his heart it has called
up the assurance-the fervent hope, at least-that, if he can but
once elude the vigilance of his master, there is yet freedom for
him on this side of the grave. That hope once awakened
throughout the length and breadth of the insurrectionary States,
can it ever again be put to rest 1 Is it not certain that, under
its promptings-no matter how firmly we shall have re-established Slavery by law-these bondmen will cross the border
by thousands, for hundreds that have sought refuge among us
till now i And when they do pass into that land whose President proclaimed them free men, and where twenty Abolitionists are to be found now, for every one that was there on the day
Fort Sumter fell, will there be increased cheerfulness, greater
willingness to aid in their rendition, than there was before the
war began '! What a mockery is the question I On what a
foundation of quicksand do they build, who found their hopes
of future peace on the expectation that a fugitive slave-law will
be more stringently e11forced in thefuturethan in the past-on the
vain dream that Northem spirit, flushed with victory, will find
no occupation more noble than to pursue and secure poor fugitives, deluded by a national promise basely broken, and who
had been urged to flight by belief in our humanity and confidence in our truth !
The South indulges in 110 such idle dream. She sees, and she
accepts, the inevitable. Well she knows, and wisely she has
declared, that, "All hope of remedy is rendered vain by the fact
that public opinion at the North has invested (what she con-

* "Bebe/lion Rec()Td," Vol. I,, Docllll'.lents, p. 4.
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siders) a great political error with the sanctions of a more erro•
neons religious belief."
Thus, then, it stands. The South, with eyes sharpened by selfintcrest, saw that an experiment which never had succeeded in
the world before, was about to fail here also; the experiment of
maintaining in perpetuity, side by side, under the same Government, two conflicting labor systems. She saw that her" philosophical truth" must be accepted as the corner-stone, or else
altogether rejected by the builders. She saw that the North
would not accept it. She saw that public opinion at the North
would continue to condemn it as sinful and unchristian. She
saw that the North wonld never consent to have freedom of
speech and of the press suspended throughout half the republic.
She saw that the pride of the North would never submit to the
passage of a conEtitutional amendment, making Anti-Slavery
opinions a disqualification fo'r the Presidency. She saw that
under any plan of reconstruction short of assimilation of labor
systems, fugitive-slave law difficulties would increase, in number and bitterness, year and year.
She saw, in fine, that the path which for three-quarters of a
century the North and South have been travelling togetherof late, at every step, more and more beset with obstacles and
dnngers-had become wholly impracticable at last.
Between Slavery and National U11ity was her only choice.
She se1ected and emblazoned Slavery; drew the sword, and
severed the political bonds which connected her with tho Free
States.
If she succeed in defeating us, she is entitled to her separate
independence. If we prevail against her, shall we force her
again to accompany ns on that impracticable path which her
forecast taught her to abandon¥
Shall we tempt her again into fel1owship by an offer to
restore to her her constitutional rights, and a promise to maintain intact her system of slave-labor¥ Vanquished, exhausted,
but with her convictions unchanged, she might agree to such
an armistice. Permanent she knows well it could never be;
but she knows also the vast advantage, in her present prostrate
condition, of two or three years' breathing time. Shall we offer

16
her an opportunity so excellent to recruit her strength and
replenish her resources 1
I do not ask if there be common sense in that proposition; I
ask if we liave the right to make it. I pass by the folly involved
in such an offer, to speak, for a moment, of its iniquity.
The ninth section of an Act of Congress, commonly called
the '' Confiscation Act," approved July 17, 1862, reads thus:
"That all slaves of persons wl10 shall hereafter be engaged
in rebellion against the Government of the United Statcs1 or
who shall give aid or comfort thereto, escaping from such persons and taking refuge within the lines of the army; and all
slaves captured from such persons or deserted by them and
coming under the control of the Government of the United
States; and all slaves Qf such persons founa or being within

c£ny place ocoupjed by llebel forces ana qfterwards occupied by
forces ef the United States, shall be deemed captives of war,
and shall be forever free of their servitude, and not again held
as slaves."
By the decision of the Snpreme Court already cited, all the
inhabitants of the insurrectionary States are, in law, persons
" engaged in rebellion." Therefore, all refugee slaves from
insurrectionary States are, by this statute, declared free.
Further: as all the insurrectionary States have been "occupied by Rebel forces," and as we may reasonably conclude
that, if we prevail against the South, all these States not
already" occupied by forces of the United States" will hereafter be so occupied, it follows that, by the operation of this
law, all the slaves in the insnrrectionary States, even if no
Emancipation Proclamation had ever been issued, would, before
the end of the war, have probably been entitled to freedom.
Strictly in the spirit of the above statute, and going only so
fat· beyond it as to declare slaves in portions of the insurrectionary States not yet " occupied by forces of the CT nited
States," to be free in advance of such occupation, has been the
P1·esident's action in the premises. Let us glance at that
action.
On the 25th of July, 1862, the President, in pursuance of the
act just quoted, issued a Proclamation warning all insurgents
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to return to their allegiance within sixty days, on pain of certain forfeitures and seizures.
This warning proving ineffectual, the President, when the
sixty days notice had expired, issued a second Proclamation
declaring that the slaves held within any State which, on the
1st of January then succeeding, should still be in rebellion
against the United States, "shall be then, thenceforth and for.
ever free."
On the 1st of January, 1863, "by virtue of the power in him
vested as Commander-in-Chief of the Army and Navy of the
United States," he declared certain States, namely Arkansas,
Texas, Louisiaua, Mississippi, Alabama, Florida, Georgia, South
Carolina, North Carolina, •Virginia-certain parishes in Louis•
iana and certain counties in Virginia excepted-to be then in
rebellion against the United States; and he further declared
that all slaves in the said ten States, with the e:xceptions aforesaid, " are, and henceforward shall be, free."
Were these proclamations legal 1 Had the Commander-in•
Chief of the Army and Navy of the United States the right to
issue them i
Our Supreme Court, in the decision already alluded to, thus
indorses a well.known law of war: " The right of one belligerent not only to coerce the other by direct force, but also
to cripple his resources by tbe seizure or destruction of his
property, is a necessary result of a state of war."* Or, as
Vattel has it : " We have a right to deprive our enemy of his
possessions, of everything which may augment his strength and
enable him to make war.''t
Such seizure or destruction must, of course, take place through
the proper military authority. Nor are we to harm an enemy
from malice or revenge, but only so far as is " necessary for
self·defense, and reasonable security for the time to come."t
Humanity bids us respect tl1e private property of non-combatants.. It is barbarous to burn or pillage dwellings, to lay

* Caae cited, " Olaimants of SchoontJra Brilliant," &:c
t Vattel's "Laviof Nations,'' Book Ill, § 161.

*Work cited, Book Ill.,§ 201,
2
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waste farms, to destroy public edifices not military. But if
property of an enemy be of a dangerous character, so that its
existence imperils the success of the war, or if it be such as has
been, or may be, used with effect against us, to prolong the
war, ,vo violate the clearest dictates of prudence if we neglect
any opportunity to deprive the enemy of it. Thus of ammunition, of quartermaster's and commissary stores. Thus, also, of
forts, intrenchments, and the like. Let us apply these principles in the present case.
Certain of our public enemies, with the same rights (and no
other) as alien enemies have, held, on the first day of J auuary
last, within the abovo,named insurrectiooary States, claims to
the service or labor for life of some three millions of persons.
This class of claims is, beyond all else, such property as
imperils military success, such as "augments the enemy's
strength," such as "enables him to make war," nay, gives
him aid on a scale so vast, that without it the wa1· would
already, in all reasonable probability, have been brought to a
close. It is not, indeed, quartermaster's and commissary stores,
but it is that which supplies both. It is not forts or intrenchments, but it serves to build the one, and throw up the other.
We cannot more effectually " cripple the resources " of the
enemy than by destroying it.
Nor is this all. The dangerous character of this property is
attested by the enemy himself. He acknowledges that J efferson prophesied trnly when he p1·edicted that this was tho rock
upon which the old Union would split. The owners of these
claims themselves declare them to have been the immediate
cause of the war. What chance have we of domestic tran.
quillity while they exist i There is-in the nature of things
there can be-no security for peace or loyalty from a Slave
State.
Does international law exempt such claims from seizure Y
Are they not to be reckoned as part of an enemy's property ?
Vattel expressly tells us: "Among the things belonging to the
enemy are likewise incorporeal things-all his rights, claims,
and debts."·*
• Vattel'e "Law of Nations," Book III.,§ '1'1.
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Therefore, the Confiscation Act, including its ninth section,
already quoted, is in strict accordance with the laws of war.
Therefore, too, our Commander-in-Chief was in bis right
when he took and cancelled the claims to service and labor in
the insurrectionary States. The law of nations sanctions the
Emancipation Proclamation. By that instrument three millions
of slaves were legally set free. The deed is done-righteously,
lawfully done. It is true that many of these people are work
ing as slaves still; but in the eye of the law, they are freedmen.
Our own right to freedom is not better than theirs.
This deed, demanded alike by prudence and j ustico, forms an
era in our national history. It severed the past from the future·.
It substantially changed, of necessity, the policy of the Gov•
ernment. In the early stage of the war, Congress proposed, and
the majority of the nation expected, as the issue of this contest,
a mere rehabilitation, with Southem laws and Southern institutions reacknowledged in their pristine form. Again and again
warning was given, and the return of the insurgents to their
loyal duty on these conditions was urged upon them. But
their hearts were hardened, and they would not. By their obstinate perversity they closed the door against themselves.
They persevered in their conspiracy against public law until
Emancipation became an imperative measure of self-defense.
Let us not take credit to ourselves for generous philanthropy.
The South, reckless and blind, was the unwitting agent of
human liberty. And thus, in the Providence of God, the very
effort, by armed treason, to perpetuate an abuse has been the
means of effecting its eradication.
That which might have been can no longer be. When
politicians talk now of reconstruction, with tbe "peculiar
institution" of the South left intact, the words are nothing else
but a mischievous mystification. If the South conquer, she
may, by superior force, hold as slaves the negroes who shall
remain to her, though by our laws they are free. But for us,
there is no longer a peculiar institution in any of the insurrectionary states to be left intact. We can build up anew that
peculiar institution ; not legally, it is very true, for neithe1· the
President, nor Congress, nor any judicial tribunal in the land,
has any more authority to consign a freeman to slavery than
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they have to hang him without crime or trial ; bnt we may
build it np, if we have power enough, or connivo at it if we are
shameless enough; just as a highwayman may seize a pmse, or
a burglar carry off a basket of silver-ware.
Whether, when we shall have suffered vanquished Treason to
dictate her own terms; ,vhether, when we shall have stooped
to purchase-not Peace, for God's best blessing cannot so be
purchased-but a worthless truce, as brief as treacherous-by
an act of usurpation that assumes to assign away the liberties of
three millions of free people; whether, when we shall have
done this great thing, we shall havo any right to set up for
more honest or more virtuous than the felon-trader who makes a
midnight descent on tbe Congo coast, and steals thence three
or four hundred wretches to crowd the hold of his slave-sbipthat will be a question to be settled, at our leisure, with our
own consciences.
"The way of the transgressor is hard." It is better to lose
fortune than fair fame ; aud national disgrace is worse than
national disaster. A convict, where he is known and remembered as such, may, because of the stain that attaches to him,
toil faithfully through half a lifetime, ere men take him ngain
by the hand. And a people, stamped by their own public
records as lawless and forsworn, may travel a long and a weary
road-a reproach, the while, and a by-word among nationsere they can take their stand, once more, among the civilized
Powers of the earth.
Assuming, what seems probable, that we shall remain victors
in this war, suffer me, in conclusion, briefly to group together
the main positions that have been advanced.
The inhabitants of the insurrectionary states liave, at present,
no constitutional right to elect a member to Congress.
We, the inhabitants of the non-insurrectionary states, may,
by law, restore to them that right; and with us it rests to decide
upon what conditions it shall be restored.
The preliminary condition ought to be some sufficient
guaranty that the Emancipation Proclamation shall never be
repudiated, and that the institution of slavery shall never
again, in any part of the ineurrectionary territory, be revived.
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Our own national faith, already pledged before the world to
three millions of suffering people, demands this. The law of
nations permits and enjoius it. We bad a right, by that law,
to destroy slave-property belonging to a public enemy. It was
a national duty to destroy property so dangerous, in order to
render that enemy "incapable of doing mischief with the same
ease in future."
We offended against no principle of humanity in destroying
this property; in other words, in canceling life.long claims to
service or labor. The inhumanity would have been to refrain
from canceling them.
Nor do we actually harm the slave-claimant by canceling his
claims. In point of fact it is greatly to bis advantage, socially
and pecuniarily, to be without them. Are we impertinently
interfering in his business-arrogantly and improperly assuming
to judge what is best for him-when we determine this? Not
at all. The business is emphatically our own; for it intimately
concerns our national safety. In deciding it as we see fit, there
is neither impropriety nor arrogance, but proper precaution
and prudent foresight. If he had refrained from levying war
against his government, he would have had the undoubted right
to judge and to act in this affair. As it is, he has lost it; and
we have now tho right, and the power, to decide the matter;
not he.
Before the vacant chail's in Congress are filled, let us make
tl1e decision. Failing in this high duty, we sacrifice at once the
Public Honor and the Public Safety.
I am, sir, your obedient servant,
New York, Aug. 27, 1863.

ROBERT DALE OWEN.
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Hox. S. P. CHASE,

SECRETARY OF THE TREASURY,
TO TDB

LOYAL NATIONAL LEAGUE.
W ASDINGTON, April 9, 1863.
Gentlemen : Imperative demands on my time compel me to
dony myself the gratification of attending the meeting to which
you kindly invite me. .
You will meet to send words of cheer to our brave generals
and soldiers in the field; to rebuke treason in our midst, giving,
in the garb of peace, aid and comfort to treason in the panoply
of war; to maintain inviolate the integrity of the national ter·
ritory, and the supremacy of the national constitution and laws;
to strengthen the bands and nerve the heart of the President
for the groat work to which God and the people have called
him. For what worthier purposes can American citizens now
assemble 1
It is my fixed faith, gentlemen, that God does not mean
that this American republic shall perish. We are tried as by
fire, but our country will live. Notwithstanding all the violence
and all the machinations of traitors and their sympathizers, on
this or the other side of the Atlantic, our country will live.
And while our country lives, slavery, the chief source, and
cause, and agent of our ills, will dta. The friends of the Union
in the South, before rebellion, predicted the destruction of
slavery as a consequence of secession, if that madness should
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prevail. Nothing, iu my judgment, is moro certain than the
fulfilment of these predictions. Safe in the States, before rebellion, from all Federal interference, sl:ivery has come out from
its shelter, under State constitutions and laws, to assail the national life. It will surely die, pierced by its own fangs and
stings.
What matter now bow it dies I-whether as a consequence
or object of the war, what matter 1 Is this a time to split hairs
of logic? To mo it seems that Providence indicates clearly
enough how the end of slavery must come. It comes in rebel
slave states, by military order, decree or proclamation; not to
be disregarded or set aside fo any event as a nullity, but maintained and executed with perfect good faith to all the enfranchised; and it will come in loyal slave states by the unconstrained action of the people and their legislatures, aided freely
and generously by their brethren of the free States. I may be
mistaken in this, but if I nm, another better way will be revealed.
Meantime, it seems to mo very necessary to say distinctly
what many yet shrink from saying. The American blacks must
be called into this conftict--not as cattle, not now, even, as contrabands, but as men. In tho free States, and, by tho proclamation, in the rebel States, they are free men. The _\ttorneyGenernl, in an opinion which defies refutation, has pronounced
these freemen citizens of tho United States. Let tl1on, the
example of Andrew Jackson, who did not hesitate to oppose
colored regiments to British invasion, be now fearlessly followed.
Let these blacks, acclimated, familiar with tho country, capable
of great endurance, receive suitable military organization, and
do their part. We need their good will, and must make them
our friends by showing ourselves their friends. We must have
them for guides, for scouts, for all military service in camp or
:field for which they are qualified. Thus employed, from a bnrden they will become a support, and the hazards, privations,
and labors of tho white soldiers will be proportionally diminished.
Some will object, of course. They are always objectors to
everything practical. Let experience dispel honest fears, and
refute captious or disloyal cavil.
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Above all, gentlemen, let no doubt rest on our resolution
to sustain, with all our hearts and with all our means, the soldiers now in arms for the republic. Let their ranks be filled
up; let their supplies be sufficient and regular; let their pay be
sure. Let nothing be wanting to them which can ensure activity
and efficiency. Let each brave officer and man realize that bis
country's love attends him, and that his country's hopes hang
upon him; and, inspired by this thought, let him dare and do
all that is possible to be dared and done.
So, gentlemen, with the blessing of God, will we make a
glorious future sure. I see it rising before me, how beautiful
and grand ! There is not time to speak of it now ; but from all
quarters of the land comes the voice of the sovereign people,
rebuking faction, denouncing treason, and proclaiming the
indivisible unity of the republic; and in this Heaven-inspired
union of the people, for the sake of the Union, is the sure
promise of that splendid Hereafter.
With great respect, yours very truly,
Hon.

S. P. CHASE.

GEORGE OPDYKE,

Esq.,
and othe1·s,
Committee of the I,o,yal National Leagiee,
New York.

GEORGE GRISWOLD,

